Corporate actors are taking on an increasingly significant role in the prosecution of modern warfare. Traditionally, an analysis of the law applicable to corporate actors in armed conflict commences with inquiry into the law as it applies to mercenaries. As such, the rise of the private military industry invites a reconsideration of the conventional approach to mercenaries under international law. This article critically surveys the conventional law as it applies to mercenaries, and considers the extent to which corporate actors might meet the legal definitions of a ''mercenary''. It demonstrates that even mercenaries receive protection under international humanitarian law.
The debate about the definition and status of mercenaries is not new. It is one which has provoked a polarized response from different groups of nations, with some arguing that mercenary activity should be prohibited outright, and others contending that mercenaries should not receive any differential treatment under international law. In the second half of the twentieth century, objections to mercenary activity were grounded in concerns about preserving the right of post-colonial states to self-determination. This approach is reflected in the language adopted by the United Nations in its persistent consideration of the use of mercenaries ''as a means of violating human rights and impeding the exercise of the right of peoples to self-determination''. 1 Until recently, legal consideration of corporate actors in armed conflict was limited to the question of mercenaries. Contemporary interest in corporate actors, however, is largely attributable to the role of private military contractors in Iraq and elsewhere. Private military contractors are not necessarily mercenaries under international law but, like mercenaries, they are perceived to act according to commercial or private interests in armed conflict. The significance of the private military industry in present-day warfare calls for a re-examination of the role and regulation of corporate actors in armed conflict.
The role of corporate actors in Iraq has attracted considerable international attention, particularly in the light of reports that in some instances private military contractors have been specifically targeted and subjected to degrading treatment.
2 This is unquestionably the kind of conduct that international humanitarian law seeks to prevent, and it has led to concern in humanitarian circles. The role of corporate actors in Iraq has also attracted the attention of governments. The impetus behind the UK Green Paper on options for regulation of the industry, 3 for example, was the British government's concern that highly trained members of the British armed forces, particularly SAS troops, were resigning (or taking leave of absence) to assume contract positions in Iraq. 4 The South African government has gone one step further, with the flood of South African contractors to Iraq prompting a formal review of the country's mercenary legislation. Private military activity in Iraq also gives rise to questions about the accountability of corporate actors in armed conflict. 6 Private military companies have tended to assert that, in the absence of a specific legal framework to deal with corporate actors, their industry is ''self-regulated''. For example, prior to its cessation of operations in 2004, Sandline International asserted, ''In the absence of a set of international regulations governing Private Military Companies, Sandline has adopted a self-regulatory approach to the conduct of our activities.'' 7 On the contrary, international humanitarian law and mercenary-specific conventions do provide an international framework for the regulation of private military contractors. Unfortunately, that legal framework is disjointed and, in some respects at least, contradictory. Sandline's depiction of the industry as ''selfregulated'' is an example of how private military contractors, and the governments that support them, sometimes take advantage of the ad hoc nature of international attempts to regulate corporate actors.
In this article I do not purport to address the normative implications of the private military industry. This is not to detract from the concerns of states, particularly within post-colonial Africa, that have actively and consistently opposed the use of corporate actors in waging war on their soil. These concerns continue today. In a scathing piece on this year's mercenary scandal in Kenya, a local reporter captured the essence of post-colonial anxiety regarding corporate actors, claiming failure to suppress mercenary activity amounts to ''the kind of paralysis … which in the past allowed 12 mercenaries to land at an African country in the morning and overthrow the Government by lunch time''. 8 There may well be room for a stronger international legal framework to prohibit the use of corporate actors in armed conflict. However, that is a question for another article. Instead, I write against the backdrop of the law as it stands today. I outline some of the difficulties with the specific treatment of mercenaries under international law and highlight the disparity between international humanitarian law and mercenary-specific conventional law. Perhaps most importantly, I demonstrate how international humanitarian law binds and protects mercenaries. 
Terminology and questions for international humanitarian law
Traditionally, an analysis of the law applicable to corporate actors in armed conflict commences with an inquiry into the law as it applies to mercenaries. In examining the specific legal provisions dealing with mercenaries, it is necessary to turn to two primary issues. The first relates to the threshold definitional question of who is to be labelled a mercenary. The second is to determine the consequences of mercenary status. In the next section, I shall consider the present status of the law in respect of these two issues. The increasing use of ''private military contractors'' in the modern sense raises further questions. 10 Private military contractors tend to be seen as predominantly motivated by monetary gain rather than ideological or patriotic allegiance.
11 This raises the question: are private military contractors ''mercenaries'' for the purposes of international humanitarian law? If not, what is their status? It is critical to note that the term ''private military contractor'' is one of art rather than law -no international legal instruments make reference to or define the term, or its synonyms.
12 All too often, political commentators and corporate actors attempt to use ''private military contractor'' as a term of exception, arguing that contractors are neither bound nor protected by international humanitarian law. The term ''mercenary'' takes on a number of definitions under international legal instruments, but its use is not reserved for legal discourse. Instead, the ''mercenary'' label is frequently ''applied to express the speaker's disapproval, rather than to describe an individual satisfying the specific criteria under international law'', 13 taking on a political rather than legal meaning. In order to defuse the loaded uses of these terms, I shall instead use the expression ''corporate actor'' to refer inclusively to those actors who are variously considered to be mercenaries and private military contractors, except where the law makes specific reference to ''mercenaries''. Armed Conflicts 14 acquiesced in the demands of Organization of African Unity (OAU) 15 and socialist nations to insert a provision dealing specifically with mercenary activity. 16 The constant tug-of-war between states seeking an inclusive system of international humanitarian law and states seeking a formal, exclusionary categorization of corporate actors in armed conflict has undoubtedly undermined the force of the mercenary-specific conventional law. This is so in terms of the limited number of states willing to ratify the mercenary-specific conventions, 17 and in terms of the wording of mercenary-specific articles in general international humanitarian law instruments.
Conventional treatment of mercenaries

International humanitarian law instruments
The overarching concern of the international humanitarian law instruments is to provide protection, including legal protection, in times of armed conflict, and it is rare for the conventions to sideline particular categories of actor. International humanitarian law's approach to mercenaries is controversial in this respect. The mercenary provisions have a primarily symbolic significance, to the extent that mercenaries are the subject of particular attention and are accorded fewer protections than combatants. However, there are difficulties with the conventional definitions of ''mercenary'', and international humanitarian law instruments do little to clarify the legal consequences of mercenary status. A brief outline of the conventional treatment of mercenaries under international humanitarian law is given below.
The Hague Conventions of 1907
While the Hague Conventions do not expressly refer to mercenaries, Hague Convention V deals with the implications of mercenary activity in terms of neutrality. 18 Article 4 provides that corps of combatants are not to be formed, nor are recruiting agencies to be opened, on the territory of a neutral state to assist belligerents in an armed conflict. Article 5 places a direct responsibility on the neutral state to ensure that the acts to which Article 4 refers do not take place on In 1977, following significant debate and consideration of the issue by a working group, 23 the article was adopted by consensus. Many delegations stated that they supported the inclusion of the provision, ''in the spirit of compromise''. (a) is specially recruited locally or abroad in order to fight in an armed conflict; (b) does, in fact, take a direct part in the hostilities; (c) is motivated to take part in the hostilities essentially by the desire for private gain and, in fact, is promised by or on behalf of a Party to the conflict material compensation substantially in excess of that promised or paid to combatants of similar rank and functions in the armed forces of that Party; (d) is neither a national of a Party to the conflict nor a resident of territory controlled by a Party to the conflict; (e) is not a member of the armed forces of a Party to the conflict; and (f) has not been sent by a State which is not a Party to the conflict on official duty as a member of its armed forces.
26
Legal commentators expressly acknowledge that Article 47 of Additional Protocol I was inserted to appease African nations and was intentionally narrow in its scope of application. 27 For an individual to be classified as a mercenary under Article 47.2, he or she must meet all six requirements, (a) to (f). It is virtually impossible to find an individual who falls within the Article 47.2 definition of a mercenary. 28 One of the most contentious requirements of Article 47.2 is contained in subparagraph (c) and relates to motivation. For some, it is essential that the definition distinguishes mercenaries from other actors on the basis of their motivation. As one commentator has suggested, ''it is impossible satisfactorily to define a mercenary without reference to his motivation''. 29 Some state delegations to the Diplomatic Conference of 1977 were of the same mind.
interpreting an individual's motivation for participation in hostilities. Indeed, as the United Kingdom's Diplock Committee stated in its 1976 report on the recruitment of mercenaries:
any definition of mercenaries which required positive proof of motivation would … either be unworkable or so haphazard in its application as between comparable individuals as to be unacceptable. Mercenaries, we think, can only be defined by reference to what they do, and not by reference to why they do it.
31
This concern about the difficulty in judicially assessing an individual's motivation stands in addition to more general concerns as to the desirability of attaching motive to legal status in armed conflict.
The shortcomings of Article 47 are clearest when we read it in the light of the rest of the Protocol. Although the article goes some way to providing a definition of mercenary activity, it is of little significance when we consider the consequences of mercenary status under Protocol I. The only consequence flowing from Article 47 is that mercenaries are not entitled to combatant or prisoner-ofwar status. In other words, Article 47 is presented as an exception to the rules regarding who can be a combatant. However, as Keith notes, the provision is ''concerned to isolate a category within a wider group'' who, as a matter of law, are not combatants. 32 Article 43.2 of Additional Protocol I defines a combatant as a member of the armed forces of a party to the conflict (with the exception of medical and religious personnel).
33 Yet Article 47.2(e) requires that a mercenary ''is not a member of the armed forces of a Party to the conflict''. This means that any individual who satisfies the definition of a mercenary is not entitled to combatant status in the first place. Article 47 cannot be considered a true exception to the rules regarding combatant and prisoner-of-war status because, when read together with Article 43, it is effectively rendered meaningless.
When considering the consequences of mercenary status, it is important to note that even those individuals who are classified as mercenaries for the purposes of Additional Protocol I are afforded certain protections under international humanitarian law. Despite being deprived of combatant and prisoner-of-war status, mercenaries are to be treated as non-combatants who have taken part in hostilities. Such individuals are entitled to the protection of the ''fundamental guarantees'' contained in Article 75 of the same Protocol. 34 The Article 75 fundamental guarantees are broad in scope and include the right to be treated humanely in all circumstances and the right to be protected against murder, torture, corporal punishment and outrages upon person dignity. Article 75.4 guarantees the right to a fair trial and due process in respect of penal offences. Delegations to the Diplomatic Conference of 1977 were firm in their insistence that mercenaries were to be protected by these fundamental guarantees. Indeed, a number of states explicitly indicated that they would read the article as affording mercenaries the right to be protected by Article 75. 35 Such a position was consistent with the overall aims of the Diplomatic Conference of 1977. Accordingly, the popularly held view that mercenaries receive no protection under international humanitarian law is misguided.
Mercenary-specific instruments
The primary focus of mercenary-specific conventions has been to criminalize mercenary activity. Many of the definitional difficulties with Article 47 of Additional Protocol I also apply to the mercenary-specific conventions. In terms of the consequences of mercenary status, the conventions depart in a number of respects from the legal position adopted in that article.
The Draft Luanda Convention
In 1976 the International Commission of Inquiry on Mercenaries produced a Draft Convention on the Prevention and Suppression of Mercenarism in Luanda, Angola (Draft Luanda Convention). 36 The preamble to that convention refers to the drafting states' concern at ''the use of mercenaries in armed conflicts with the aim of opposing by armed force the process of national liberation from colonial and neo-colonial domination''. Article 1 defines the ''crime of mercenarism'' as liable to be committed by individuals, groups or associations, representatives of states and states themselves. The elements of the crime are roughly drafted. The relevant legal person is guilty of the crime of mercenarism if he or she, ''with the aim of opposing by armed violence a process of self-determination'', commits any of the following acts:
(a) organises, finances, supplies, equips, trains, promotes, supports or employs in any way military forces consisting of or including persons who are not nationals of the country where they are going to act, for personal gain, through the payment of a salary or any other kind of material recompense; (b) enlists, enrols or tries to enrol in the said force; (c) allows the activities mentioned in paragraph (a) to be carried out in any territory under its jurisdiction or in any place under its control or affords facilities for transit, transport or other operations of the abovementioned forces.
The Luanda definition of the ''crime of mercenarism'' is considerably remote from Protocol I's definition of a mercenary, but it formed the basis for debate and discussion at the Diplomatic Conference of 1977.
37 Importantly, the Draft Luanda Convention was the first product of efforts to deal with mercenaries at a regional level.
The Organization of African Unity Convention
In Libreville in 1977 the OAU adopted the Convention for the Elimination of Mercenarism in Africa (OAU Convention). 38 The OAU Convention is more structured in its approach than the Draft Luanda Convention. Article 1.1 of the OAU Convention mirrors the Protocol I definition of a mercenary in all respects but for that part of the definition that deals with motivation. Whereas Protocol I includes in its criteria the requirement that a person be ''motivated to take part in the hostilities essentially by the desire for private gain'' and, in fact, be ''promised, by or on behalf of a Party to the conflict, material compensation substantially in excess of that promised or paid to combatants of similar ranks and functions in the armed forces of that Party'', the OAU Convention, in Article 1.1(c), simply requires that a party to a conflict (or its representative) promises the person ''material compensation''.
The most significant difference between the OAU Convention and Protocol I, however, is the aspect of criminalization. The OAU Convention's provisions dealing with criminality are broad and loosely drafted. Under the OAU Convention it is a criminal offence to be a mercenary, and mercenaries are also criminally responsible for any specific criminal acts they commit in course of duty. Pursuant to Article 1.2, the crime of mercenarism is also the subject of unusually extended forms of participation. 39 Article 3 provides that mercenaries are not to enjoy the status of combatants and are not entitled to prisoner-ofwar status. Article 7 requires each state party to ensure that the crime of mercenarism is ''punishable by severest penalties under its laws, including capital punishment''. 40 The United Nations Convention
The International Convention against the Recruitment, Use, Financing and Training of Mercenaries (UN Convention) 41 was opened for signature in 1989, but did not come into force until October 2001. Like the OAU Convention, the UN Convention is concerned with defining the ''crime of mercenarism'', and setting out measures for its enforcement. The UN Convention's definition of a mercenary is divided into two parts. The first part is similar in its terms to Protocol I's definition, except that it excludes the requirement that the person ''does in fact take part in the hostilities''. 42 This alone renders the UN Convention's definition of mercenary status broader than that in Protocol I. However, part two of the definition is broader still. It states:
2. A mercenary is also any person who, in any other situation [that is, not in the context of an armed conflict]:
(a) is specially recruited locally or abroad for the purpose of participating in a concerted act of violence aimed at:
(i) overthrowing a Government or otherwise undermining the constitutional order of a State; or (ii) undermining the territorial integrity of a State; (b) is motivated to take part therein essentially by the desire for significant private gain and is prompted by the promise or payment of material compensation; (c) is neither a national nor a resident of the State against which such an act is directed; (d) has not been sent by a State on official duty; and (e) is not a member of the armed forces of the State on whose territory the act is undertaken.
As such, the UN Convention provides a much lower threshold for assigning ''mercenary'' status to an individual. The implications of this weakening of the definition are compounded by the fact that the UN Convention criminalizes all mercenary activity.
The International Law Commission Draft Code
The International Law Commission's 1991 Draft Code of Crimes against the Peace and Security of Mankind (ILC Draft Code) 43 also made specific reference to mercenaries. Article 23.2 defined a mercenary in the same terms as the OAU Convention, except that (like the UN Convention) it did not include the requirement that a mercenary ''does in fact take part in the hostilities''. 44 The crime of ''recruitment, use, financing and training of mercenaries'' was omitted from the second reading of the ILC Draft Code in 1995. 45 The ILC Draft Code formed the basis of the initial drafting of the Rome Statute for the International Criminal Court. In line with the ILC's position, the International Criminal Court does not hold jurisdiction over a ''crime of mercenarism'', although the matter may be revisited when states parties come to consider the definition of aggression, in accordance with Articles 5, 121 and 123 of the Rome Statute.
Concluding remarks
It is clear that not all corporate actors fall within the definition of a mercenary under international law. Indeed, due to the narrow scope of the definitions, very few individuals are classified as mercenaries. However, in singling out mercenaries as a specific category of actor in armed conflict, Protocol I and the mercenaryspecific conventions deliver a firm message that mercenarism (or perhaps, more broadly, corporate combat) is at least discouraged under international law.
There are some significant differences between international humanitarian law and the mercenary-specific conventions. The major point of distinction is that Protocol I does not criminalize mercenary activity, whereas the mercenary conventions do. The only consequence of Article 47 of Protocol I is to deprive the mercenary of combatant or prisoner-of-war status. As I have discussed, an individual who falls within the Article 47.2 definition is not entitled to combatant status in any case. It is reasonable to suggest that international humanitarian law's treatment of mercenaries is more symbolic than practical. The mercenary-specific conventions, on the other hand, spell out more significant consequences for the mercenary in terms of criminal sanctions. The mercenary can be criminally punished for his or her status as a mercenary, as well as for any other criminal conduct in the course of being a mercenary. However, the mercenary-specific conventions have not translated into a significant body of prosecutions for the crime of mercenarism. With a few notable exceptions, such as the Angolan mercenary trials, 46 most reported ''mercenary'' prosecutions have in fact been prosecutions under existing domestic law, with charge sheets that make no mention of the word ''mercenary''. 47 To this extent, the implications of the mercenary-specific conventions have not been as far-reaching as was perhaps originally anticipated.
Importantly, while Additional Protocol I expressly states that mercenaries are not entitled to combatant or prisoner-of-war status, mercenaries do not fall into a legal vacuum. They are still entitled to the Protocol's fundamental guarantees. This is of critical significance, as it is in line with the general effort to ensure that international humanitarian law's protection extends to the widest possible range of individuals in armed conflict.
The mercenary provisions of international conventions are likely to be the subject of increased debate (and, perhaps, revision), in the light of the rise of the private military industry. If there is to be law reform in this area, it is important to bear in mind the difficulties with the existing conventional law. At the same time it is important to ensure that individuals are protected, as well as bound, by international humanitarian law in situations of armed conflict. However strong the stand nations might take in prohibiting mercenary activity, it is of critical importance that mercenaries be entitled to the fundamental guarantees of international humanitarian law and, where responsible for committing criminal offences, be duly prosecuted according to law. 
